January 9, 1995

The Honor abl e Wendel | Kinmura

Acting Director

O fice of the Legislative Reference Bureau
The Capitol Center

1177 Al akea Street, 6th Floor

Honol ul u, Hawaii 96813

Dear M. Kinura:

Re: Conmmi ssion on Sexual Orientation and the Law

This is in response to a letter to the Ofice of Information
Practices ("OP') fromthe former Director of the Ofice of the
Legi sl ative Reference Bureau ("LRB"), Sarmuel B. K. Chang, dated
Decenber 20, 1994, requesting an advisory opinion concerning the
records of the Conmm ssion on Sexual Orientation and the Law
(" Comm ssion").

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Comm ssion is an "agency" which nust file a public records report
with the OP in accordance with sections 92F-18(b) and (c),
Hawai i Revi sed St at utes.

FACTS
The Comm ssion was established by section 6 of Act 217,
Session Laws of Hawaii 1994 ("Act 217"). The purposes of the
Comm ssion as set forth by Act 217 are to:
(1) Examne the precise |legal and econom c benefits

extended to opposite-sex couples, but not to sane-sex
coupl es;
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(2) Exam ne whet her substantial public policy reasons exi st
to extend such benefits to sane-sex couples and the
reasons therefor; and

(3) Recommend appropriate action which nay be taken by the
| egislature to extend such benefits to same-sex
coupl es.

Act 217, 1994 Session Laws of Hawaii 532.

I n Novenber 1994, the Comm ssion was activated upon the
appoi ntment of the ten menbers and the one chairperson.® The
Comm ssi on, which was placed within the Legislative Reference
Bureau ("LRB") for admnistrative purposes, is required by Act
217 to report to the Legislature by Decenber 29, 1994. According
to M. Chang's letter to the OP dated Decenber 20, 1994, the
Comm ssion intends to ask the Legislature for an extension to the
life of the Commi ssion until July 1, 1996 in order to acconplish
t he purposes set forth in Act 217.

Section 92F-18(b), Hawaii Revised Statutes, requires each
agency to "conpile a public report describing the records it
routinely uses or maintains using forns prescribed by the office
of information practices on or before Decenber 31, 1994." The
U PA al so requires each agency to "supplenent or anmend its public
report, or file a newreport, on or before July 1 of each
subsequent year, to ensure that the information remains accurate
and conplete.” Haw. Rev. Stat. 8 92F-18(c) (Supp. 1992).

M. Chang requested an advi sory opinion concerni ng whet her the
Commi ssion is required to report its records under the U PA

DI SCUSSI ON

I'n accordance with Act 217, ten of the el even Commi ssion
menbers were appoi nted by the governor of the State of Hawaii, of
whi ch two nenbers were appointed fromeach of the follow ng
entities: the Hawaii Gvil R ghts Comm ssion, the Anmerican Friends
Service Commttee, the Catholic Church di ocese, the Church of
Latter-Day Saints, and the Hawaii Equal Rights Marriage Project.
The el eventh nenber, the chairperson of the Conm ssion, was
appoi nted by the President of the Senate and the Speaker of the
House of Representatives. See Act 217, 1994 Session Laws of Hawaii
532.
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The provisions of the U PA apply only to records nai ntained
by an "agency." The term "agency" is defined in section 92F-3,
Hawai i Revi sed Statutes, as:

[Alny unit of governnent in this State, any
county, or any conbination of counties;

departnent; institution; board; conm ssion;
district; council; bureau; office; governing
authority; other instrunentality of state or
county governnent; or corporation or other
establ i shment owned, operated, or managed by or on
behal f of this State or any county, but does not

i nclude the nonadm ni strative functions of the
courts of this State.

Haw. Rev. Stat. 8 92F-3 (Supp. 1992) (enphasis added).

In OP Opinion Letter No. 94-2 (March 21, 1994), we
addressed the issue of whether the Review Conmi ssion on the State
Wat er Code ("Water Code Commission") is an "agency" under the
U PA required to report its records in accordance with section
92F-18, Hawaii Revised Statutes. Like the Comm ssion in the
present situation, the Water Code Conm ssion was created by the
Legi slature and placed wthin the Legislative Reference Bureau
for adm nistrative purposes. The Water Code Comm ssion al so has
alimted existence and wll cease to exist after Decenber 1995.

An earlier advisory opinion, OP Opinion Letter No. 93-17

(Cct. 8, 1993), found that the term "agency" under the U PA
i ncl udes the subunits of the Legislature, which would enconpass
the Legislature's research offices such as the LRB
Consequently, in OP Opinion Letter No. 94-2, we concluded that
the placement of the Water Code Commission within the LRB
indicates that the Legislature intended the Comm ssion to
function as a governnent entity. See OP Op. Ltr. No. 94-2 at 4.

Mor eover, after exam ning the purposes and the duties of the
Wat er Code Conmi ssion set forth in Act 57, Session Laws of Hawai i
1993, we concluded that the Water Code Conmm ssion is performng a
government function, a crucial factor in determ ning whether an
entity is an "agency" under the U PA. Based upon all of the
above factors, as well as the express definition of "agency" set
forth in section 92F-3, Hawaii Revised Statutes, we opined that
the Water Code Conm ssion is an "agency" for purposes of the

Ul PA.
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Al t hough the Water Code Conmi ssion has a limted existence,
we noted in OP Opinion Letter No. 94-2, that "the limted
duration of an entity created to performa governnment function is
not rel evant when determ ning whether the entity constitutes an
“agency' under the UPA " OP Op. Ltr. No. 94-2 at 4. Further,
"[e]ven if an agency no | onger exists, so long as any records of
t he agency exist, the disclosure of those records wll be
governed by the U PA and therefore, the records nust be included
within the public records report in accordance wth sections 92F-
18(b) and (c), Hawaii Revised Statutes.” QP Op. Ltr. No. 94-2
at 4, n. 2.

We believe that the sane factors which resulted in our
finding that the Water Code Comm ssion is an "agency" subject to
the U PA are present here. Like the Water Code Conm ssion, the
Comm ssion in the present situation is of [imted duration, was
pl aced adm nistratively within the LRB, and is performng a
government function in accordance with Act 217. Moreover, the
definition of "agency" under the U PA expressly includes
"comm ssion[s]." Accordingly, in our opinion, the Commssion is
an "agency" within the definition provided in section 92F-3,
Hawai i Revised Statutes, and as such, the Comm ssion nust report
its records in accordance with sections 92F-18(b) and (c), Hawaii
Revi sed Statutes

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc
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